PREDATCR PROJIECT
| BLA 94-450 Deci ded June 17, 1998

Appeal froma Decision Record/Hnding of No Sgnificant Inpact by the
Dstrict Manager, Gasper D strict, Womng, Bureau of Land Managenent,
adopting an Aninal Danage Gontrol Plan for public lands in the district.
EA No. W-062- 4- 027.

Afirned.

1. Aninmal Damage Gontrol --Environnental Quality:
Environnental S atenents--National Environnental Policy
Act of 1969: Environnental Satenents

BLM nay properly decide to proceed wth a Federal | y-
admni stered programfor controlling the depredation of
livestock grazing on the public lands, by both |ethal
and nonl ethal neans, when it has taken a hard | ook at
all of the environnental inpacts of such action and
appropriate alternatives thereto, including all
relevant matters of environnental concern, and nade a
convi ncing case that no significant inpact wll result
t her ef rom

APPEARANCES.  Jerry G ubbs, Predator Project, Bozerman, Montana, for the
Predator Project; Lowell L. Mudsen, Esq., Gfice of the Regional Solicitor,

US Departnent of the Interior, Denver, olorado, for the Bureau of Land
Managenent .

PN ON BY ADM N STRATI VE JUDCE FRAZI ER
The Predator Project (hereinafter, Appellant) has appeal ed froman
April 1, 1994, Decision Record/FH nding of No Sgnificant Inpact (DR FONS)
by the Dstrict Manager, Casper District, Wonmng, Bureau of Land

Managenent (BLM, adopting an Aninal Danmage Gontrol Plan (ADC P an) for the
Casper Dstrict in eastern Wonming, and finding, based on an April 1994
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"BEnvironnental Assessnent” (EA) (No. W-062-4-027), that no significant
i npact to the hurman environnent woul d result fromproceeding wth the plan.
i

The ADC H an, whi ch woul d be admini stered and carried out by the ADC
Dvision of the Animal and P ant Heal th I nspection Service (APH S ADO),
US Departnent of Agriculture, under BLMi nposed restrictions regardi ng
timng, location, and nethods, woul d prevent and correct, by enpl oying a
w de range of lethal and nonl ethal neans, depredation, prinarily by coyotes
(but al so by red foxes and other predators), of donestic sheep and cattle
grazing on public lands in the district. 2/ In describing the basis for
his Decision, the Dstrict Manager stat ed:

Gntrol actions wll be directed as nuch as possi bl e at
i ndividual offending aninals or groups of offending aninals. A
certain tines of the year, such as | anbi ng season, actions nay be
taken to suppress | ocal popul ations of coyotes in areas known to
have suffered predation probl ens. These actions wll be short-
termand are not ained at the eradication of any |ocal popul ation
of any target speci es.

(DRFONS at 1; see EAat 9.)

Inits Satenent of Reasons (SOR, Appellant contends that the
Dstrict Manager inproperly issued the DR FONS, adopting the ADC H an,
because the EA was "i nadequat €" under section 102(2)(Q of the National
Environnental Policy Act of 1969 (NEPA), as anended, 42 US C 8 4332(2)(0O
(1994). Appellant requests the Board to set aside the DRFONS and to
renand the case to BLMfor preparation of an adequate EA and i ssuance of a
revised DRFONS. (SRat 1.) It asserts that the EAis deficient in

1/ BLMs Gasper Dstrict enconpasses all or part of 10 counties, viz.,
Sheridan, Canpbel |, G ook, Johnson, Véston, Natrona, Gonverse, N obrara,
Patte, and Goshen. The DRRFONS was placed in full force and effect
pursuant to an Apr. 1, 1994, Qder by the Board which was issued at the
direction of the Secretary of the Interior. O June 28, 1994, the Board

i ssued an Order denying Appellant's petition to stay the effect of the
CRFONS to the extent that it would permit the lethal control of

predat ors.

2/ The Secretary of Agriculture, acting through APHS ADC is authorized
and directed by section 1 of the Act of Mar. 2, 1931, as anended, 7 US C
8§ 426 (1994), to conduct canpai gns for the destruction or control of wld
aninals injurious to agriculture and |ivestock on national forests and
other areas of the public domain. See Southern Wah WIderness Aliance
(SUM) v. Thonpson, 811 F. Supp. 635, 638 (D UWah 1993). ADC functions on
public lands were transferred to APHS ADC fromthe US Hsh and Widlife
Service (PP, US Departnent of the Interior, on Dec. 19, 1985. See 51
Fed. Reg. 6290 (Feb. 21, 1986).
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four inportant respects: "The BLM* * * has failed to denonstrate a need
for the program consider a reasonabl e range of alternatives, adequately

di scuss inpacts to target and non[-]Jtarget wldlife popul ations, or provide
for adequate nonitoring of the program” (SR at 2.)

It is Appellant's contention that BLMfailed, inits EA to showthat
lethal control is necessary to mninmze |ivestock | osses or that nonl et hal
control wll not equally achieve that aim It further asserts that BLM has
not established that the | osses to coyotes are so significant that |ethal
control is even warranted, noting that the reported | osses of sheep and
cattle are a snall percentage of the overal|l populations in the district.

It also asserts that BLMhas not justified use of any | ethal control
directed to red foxes since there are no docunented | osses of |ivestock to
red fox in the district.

[1] Reported | osses of sheep frompredation by coyotes and ot her
predat ors have increased throughout the Sate of Woning in recent years.
(EAat 4, 24, 25, 36, 38.) Cattle are also affected, but to a much | esser
extent. (EAat 38.) In addition, wthin the Gasper Dstrict, which
enconpasses 33.8 percent of the land area of the Sate, reported | osses of
sheep and cattle to only coyotes are relatively stable or increasing
slightly. (EAat 39.) Further, while it is true that these | osses are a
snal | percentage of the overall sheep and cattle populations in the
district, the nunbers are relatively high and represent an econonic | oss of
sone nagni tude to the |ivestock operators. See EAat 35, 38, 39. There
are no specific figures regarding the | osses caused by red foxes in the
district, but, Iike coyotes, they are found in relatively high nunbers
wthin the district, are generally increasing in nunber throughout the
Sate, and account for sone of the Sate-wde |osses. (EA at 22, 29, 30,
38.) Thus, it is not inconceivable to conclude that they wll continue to
cause | osses, possibly in increasing nunbers, in the district. Appellant
has provi ded no evidence to the contrary. Mreover, Appellant has provided
no evi dence that the | osses, particularly to sheep, throughout the Sate
fromall predators are not increasing or that the increase is confined to
areas of the Sate outside the Casper District.

BLMfurther noted that, absent |ethal control, livestock |ost to
predation by coyotes and red foxes woul d i ncrease sonewhat. There is
evidence that lethal control wll reduce |osses to 2 to 6 percent, but
that, wthout such control, they may increase up to 18 to 30 percent. (EA
at 4.) Appellant questions BLMs assertion that |osses nay reach 30
percent in the absence of |ethal control on the basis that the EA does not
i ndi cate whether these | osses wll occur to the sane extent in the absence
al so of nonlethal control. Appellant suggests herding and using guard
aninals. Wile it is unclear whether such an increase in | osses is
expected i n the absence of nonl ethal control, there is evidence that
nonl ethal control would also limt |osses. However, the extent to which
nonl ethal control wll reduce losses is plainly not yet quantified, and
there is no evi dence
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that nonlethal control alone wll be sufficient to keep | osses down to
acceptabl e | evel s.  Appel l ant provi des no evi dence regarding the extent to
whi ch nonl ethal control wll reduce |osses or that |ethal control is not
necessary.

Exi sting evi dence establishes that |ethal control is necessary to
di mni sh | osses since nonl ethal control alone wll not suitably reduce
| osses. Wiile Appellant presents evidence that, in particul ar instances,
nonl et hal net hods have proven to be effective in controlling predation,
Appel  ant has not denonstrated that effective control will result in all
circunstances. See Fiends of the Bow 139 IBLA 141, 149 (1997).

In Friends of the Bow 139 IBLA at 149, we noted a cautionary rem nder
that BLMis not authorizing here the excl usive and unrestricted use of
lethal control by APHS ADC on public lands. If it turns out that
nonl ethal control is or is likely to be successful in mnimzing |ivestock
losses in whole or in part, lethal control wll not be enpl oyed to that
extent. See FAat 6. However, to the extent that nonlethal control is not
or isnot likely to be successful, lethal control nay be enpl oyed. Ve are
persuaded that the EA general ly supported BLMs decision to afford APHS
ADC the option to enpl oy | ethal control where necessary.

Next, Appellant contends that BLMfailed, inits EA to consider a
reasonabl e range of alternatives, as required by section 102(2)(Q of NEPA
and its inpl enenting regul ations.

Appel I ant conpl ai ns that BLMdid not consider its suggested "non-
lethal control alternative,”™ which would require the use of a full range of
nonl ethal control nethods before enpl oynent of lethal control, so long as a
"threshol d I evel " of unacceptabl e Iivestock | osses was not reached. 3/
(SSRat 4.) Appellant states that, under this alternative, ranchers woul d
be required, not sinply encouraged, to exhaust nonl ethal control nethods
before using lethal control. It notes that three naned studi es have
indi cated the effectiveness of such nethods, particularly the use of guard
aninals. 4/

3/ Appellant identifies only one other alternative which, it argues, BLM
shoul d have considered, i.e., elimnating |ivestock grazing on "allotnents
wth a history of high predation |osses.” (S(Rat 5) Such an alternative
is clearly not designed to minimze the nunber of |ivestock grazing on the
public lands that are lost to predation, and thus is not reasonably rel ated
to the ai msought to be achi eved by the proposed action. For this reason,
BLMdid not err infailing to consider it. Howard B Keck, Jr., 124 IBLA
44, 53 (1992).

4/ Appellant al so notes that the experience in two other BLMdistricts,
the Shoshone O strict in Idaho and the Rawins Dstrict in VWon ng,

di sproves BLMs "assunption * * * that only lethal control can effectively
prevent |ivestock |osses.” (SORat 4, enphasis added.) It points to the
fact that |osses in the Shoshone D strict went down when | ethal control was
elimnated and that |osses increased in the Rawins Dstrict even wth

144 | BLA 313

WAW Ver si on



| BLA 94-450

BLMs preferred alternative (Alternative 2), ultinately sel ected by
the Dstrict Manager, involved APH S ADC pronoting the use of nonl et hal
control nethods by private |ivestock operators and resorting to | ethal
control only when nonl ethal control "has failed to prevent |osses or when
the potential risk of loss is high." (EAat 6, ADCHPan at 2.) Thus, in
assessing the alternative, BLMconsi dered the environnental inpacts that
woul d occur were nonl ethal control to be used before APH S ADC undert ook
any formof lethal control. Wah WIderness Association, 134 | BLA 395, 400
(1996). Ve find no error that neither the preferred alternative nor any
other alternative provided that operators woul d be required to use
nonl et hal net hods before APH S ADC woul d undertake | ethal nethods of
control .

W start wth the fact that, in his Decenber 17, 1992, Decision in In
the Matter of the Appeal s of SUM (SEC 92-UT101) (hereinafter cited as
"Secretary's Decision”), the Secretary held, in the face of a simlar
chal | enge, that an EA which was tiered to the PV 1979 Environnental | npact
Satemnent (BS), which discussed an alternative enphasi zi ng nonl et hal
control, satisfied NBPA (Secretary's Decision at 13-14; see Fiends of
the Bow 139 IBLA at 150; Wah WI derness Association, 134 IBLA at 400.)
The EA at issue here was effectively tiered to P 1979 HS and, at the
very least, incorporated it by reference. (EAat 52.) Further, BLM
concl uded here that authorizing | ethal control by APH S ADC was necessary
to properly control predation on the public lands and thus reduce |ivestock
losses. (EAat 4, DRFONS at 2.) To focus only on nonl ethal control
woul d result in a greater loss of livestock and, in addition, if it
encour aged operators and others to undertake | ethal control on their own,
mght result in an unacceptabl e i npact on predator popul ations (as well as
nontarget species). (EA at 4, 48.) Appellant has provided no evi dence to
the contrary. Thus, it is clear that an alternative that precluded | ethal
control by APHS ADCin all instances until after nonlethal control had
been used is not |ikely to acconplish the purpose sought to be achi eved by
the proposed action. It is well settled that BLMneed not consi der such an
alternative in this circunstance, and thus we find no error. HFiends of
the Bow 139 IBLA at 150; Wah WI derness Association, 134 |BLA at 400.

Next, Appellant contends that BLMfailed, inits EA to properly
consider the direct and indirect inpacts of adoption of the ADC F an on
coyotes and other predators. Appellant al so asserts that BLMfailed to
properly consider the cunul ative inpact on the coyote popul ation from

fn. 4 (continued)

lethal control. V& find no evidence of such an assunption. BLMsinply
believes that lethal control is effective in reducing |ivestock | osses.
That is not undermned by the two cited cases, which do not necessarily
prove that elimnating such control wll itself cause | osses to di mnish or
that continuing such control wll itself cause an increase in | osses. V¢
have al so upheld BLMs adoption of a simlar ADC programin each of those
districts. See FHiends of the Bow 139 IBLA at 141; Susan J. Doyle, 138

| BLA 324 (1997).
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lethal control together wth other past, present, and reasonably
foreseeabl e future actions, "such as logging, mning, hunting (I egal and
illegal), predator control on adjacent private or public property[,] and
predator control by individuals on public land.” (SORat 6.)

Appel | ant argues that BLMcoul d not properly assess the inpact,
individual or cuml ative, of lethal control on the coyote popul ati on where
the current popul ation is not "known" and BLMdoes not have "detail ed,
site-specific data on * * * the potential inpact of the [ADJ programon
coyote nunbers.” (SRat 7.)

Admttedly "[e]xact” coyote popul ation data for the Sate is not
available. (EA at 27.) Nonethel ess, BLMestinated the nunber of coyotes
present wthin the Casper Dstrict based on a predicted popul ation density
of 0.9 coyotes per square mle. (EAat 28.) It, thus, concluded that the
coyot e popul ation woul d be 29, 625, since the district contains 32,917
square mles. 1d. BLMnoted that this estinate i s supported by anot her
reported typical popul ation density which ranges from0.3 to 5.0 coyotes
per square mle and thus would yield a popul ation of from9, 875 to 164, 585.

Id. Appellant has presented nothing to refute BLMs estinate.

W hold that BLMs estinate is sufficient to afford it wth the
information necessary to assess the inpact, individual or cumlative, of
lethal control on the coyote popul ation and whether it wll be significant.

Friends of the Bow 139 IBLA at 146; Susan J. Doyle, 138 IBLA at 328.

BLMal so provides that, during the course of the ADC program APH S
ADCw Il nonitor predator popul ations, and that, based on an assessnent of
nonitoring data, BLMw || nake annual adjustnents in the approved ADC H an,
wth respect totarget animals. (EAat 9, 12, DRFONS at 1, 3.) BWM
envisions that APHS ADCw Il rely on "all available indicators" of the
popul ati ons of target species and, particularly, the use of "scent- post
surveys." (DRFONS at 1.) Appellant, however, states that BLMhas fail ed
to denonstrate that this conplies wth the nonitoring directive in sections
6830. 06. J and 6830.43 of the BLM Mwnual (Rel. 6-115 (August 4, 1988)),
since the EA does not specify howthe surveys wll be conducted, including
detailing "the size of the[] sanples, howthey' |l be collected, or how
they' |l be evaluated.” (SCRat 7; seeid. at 8) Those sections of the
Manual do not set forth how nonitoring shall be conducted or require that
BLMprovide the details thereof in an EA However, surveys are a
recogni zed techni que, and whil e the manner in which the surveys will be
conducted is not specified in the instant EA being presunably left to the
discretion of APHS ADC Appel l ant has offered no basis for concl udi ng that
BLMfailed to conply wth section 102(2) (Q of NEPA See Predat or Danage
inthe Vst: A Sudy of Goyote Managenent Alternatives, R/ (Dec. 1978), at
65. Further, Appellant has failed to denonstrate that such an effort wll
not yield reliable popul ati on nunbers.

Appel | ant argues that the conputer nodel devel oped by GE Gonnol |y
and WM Longhurst in 1975 and used by BLMhere to predict the direct
i npact of lethal control on the coyote popul ation is based on a sinple
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assunption regarding the stability (absent |ethal control) of such a
popul ati on, and thus does not take into account other factors affecting
popul ation, such as climate and food supplies. It also notes that the
nodel , in fact, generates popul ation predictions at variance wth actual
field results. In these circunstances, Appellant concludes that the nodel
"can not reasonably be expected to reflect the true effects of |ethal
control of coyote populations.” (SRat 6.)

The Gonnol | y/ Longhur st conput er nodel predicts that 75 percent of the
coyot e popul ation woul d have to be killed every year for 50 years in order
for it to be eradicated. (EA at 42.) Appellant points out that the nodel
assunes that the popul ation is not affected by other factors inits
environnent. In challenging the nodel, Appellant argues that, inreality,
the carrying capacity varies wth climate, food supplies, and other factors
beyond the scope of this nodel. See SCRat 5-6.

The nodel , however, is not used by BLMto establish exactly what wll
happen to the coyote popul ation were the proposed ADC programto be
i npl enented. The nodel is intended to showthat the popul ation wll not be
eradi cated since the programw || result in the death of considerably |ess
than 75 percent of the population in the district. A so, even if the nodel
underesti nates, sonewhat, the extent to which the coyote popul ation can, in
the instant case, wthstand lethal control, it establishes that no
eradi cation wll occur since BLMestinates that well |ess than 75 percent
wll be killed each year. |ndeed, BLMconcl udes that only 18.3 percent of
the population in the entire district wll be killed each year by |ethal
control effected by APHS ADC together wth private hunting and trappi ng.
5 (EAat 42, 47-48.) In addition, only about 11 percent of that nuniber
would be killed as a result of the action taken by BLMhere, since that
represents the percentage of public lands wthin the district. (EAat 48.)
Thus, BLMconcl udes that there will be no significant individual or
cunul ative inpact on the coyote popul ation fromthe instant action. (EA at
42, 48, DRFONS at 3.) Appellant has provided no evidence that any
greater percentage of loss wll result, or that the viability of the
popul ati on mght be affected. Appellant has thus failed to showerror in
BLMs conclusion. See Fiends of the Bow 139 IBLA at 147; Susan J. Doyl e,
138 1BLA at 328; U ah WIlderness Association, 134 IBLA at 399.

The record does not support Appellant's argunent that BLMtotal |y
ignored the direct inpact of lethal control on the red fox popul ation. The
EA indicates the inpact would be negligible. The general experience wth
the ADC programthroughout the Sate indicates that an average of 1,056 red
foxes were taken by APH S ADC from 1986 through 1993. (onsidering the
total estinated popul ation for the district runs from9, 875 to 85,584 (EA
at 22, 29), it is apparent that the nunber of red foxes that

5/ Appel lant has provided no evidence that any activity other than private
hunting and trappi ng, either past, present, or reasonably foreseeable, wll
add to the cunul ative inpact on the coyote popul ati on.
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woul d be killed would be a very snall percentage. Appellant has failed to
denonstrate any error in BLMs anal ysi s.

Next, Appellant contends that BLMfailed to define the "energenc[y]"
circunstances under which it would allowlethal control to be used in
"[N o-planned control areas,"” which would nornal |y be off-limts to such
control, and thus "effectively opens the entire Ostrict to all lethal
net hods wth no discussion of the potential environnental consequences."
(SR at 8.)

BLMprovides that |ethal control nay be practiced in otherw se
restricted areas in "energency” situations. (CRFONS at 1; ADCHan at 7,
10; EA at 14.) Wiile BLMhas not defined "energency"” to cover a nyriad of
potential situations, it has provided two exanples. (ADCPHan at 7; EA at
14.) Each situation was required to be handl ed usi ng the procedures
outlined in section 6830.53 of the BLMManual (Rel. 6-115 (Aug. 4, 1988)).
See ADCHan at 7, 10; EAat 3 ("The ADC pl an has been prepared using * *
* the BLMs Manual 6830"), 14. That section states that such situations
"nust be based on a |livestock operator's request for control neasures or on
public health or safety concerns.” (Section 6830.53.F, BLMMinual (Rel. 6-
115 (Aug. 4, 1988)).) In the case of an operator request, "loss data" nust
be submtted to APHS ADC for eval uation and a determination that
energency control neasures are warranted. 1d. Wen "imedi ate action is
warranted and the control area does not invol ve established safety zones,"
APH S ADC may proceed, later notifying BLM 1d. Wen "tine is not of the
essence,” APH S ADC nust first obtain BLMs approval before proceedi ng.
Id. Qven all this, Appellant has failed to denonstrate that this limted
exception wll "open[] the entire Dstrict" to lethal control.

Fnally, Appellant contends that BLMfailed, contrary to the policy
directive in section 6840.04. Gof the BLMManual (Rel. 6-116 (Sept. 16,
1988)), to adequately consider the inpact of |ethal control on "Special
Satus Species" of wldlife, i.e., designated threatened and endangered
speci es and those proposed or a candidate for such designation, Sate-
listed species, and other sensitive species. (SCRat 9.) Appellant notes
that certain candi date species, viz., wolverine, |ynx, and ferrugi nous
hawk, are found in the district, and that a 1991 US Forest Service study
by Deborah M H nch, Threatened, Endangered, and Wl nerabl e Speci es of
Terrestrial Vertebrates in the Rocky Mountai n Region, Gen. Tech. Rep.

RM 215, denonstrates that such speci es "have been jeopardi zed by * * *
predator control efforts inthe past.” (SRat 10.)

BLM concl uded that the Special Satus Species noted by Appel | ant are
either not found in the Gasper Ostrict (wolverine and | ynx) or woul d not
be affected by the ADC programof |ethal control (ferrugi nous hawk).
(Attachnent Ato BLMAnswer at 7.) Appellant presents no evi dence, other
than its "belie[f],"” to dispute BBM (SORat 10.) That wll not suffi ce.

Friends of the Bow 139 |IBLA at 150.
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In general, we conclude that, considering all relevant matters of
environnental concern, BLMhas taken the requisite "hard | ook" at the
environnental inpacts, including the inpacts to donestic |ivestock and
predators, of undertaking the ADC H an, enpl oying both | ethal and nonl et hal
control, inthe CGasper Dstrict, and alternatives thereto, and nade a
convi ncing case that, given certain mtigation neasures, there wll be no
significant inpact requiring preparation of an HS  Appellant has failed
to carry its burden to persuade us, wth the submssion of objective proof,
tothe contrary. See Fiends of the Bow 139 IBLA at 150. At best, it
offers only a contrary opinion, which is insufficient to overcone the
reasoned anal ysis of BLMs experts in matters wthin the reamof their
expertise. See SUMAv. Thonpson, 811 F. Supp. at 643; Fiends of the Bow
139 IBLA at 150; Susan J. Doyle, 138 IBLA at 327.

V&, therefore, hold that BLMhas acted i n confornmance wth section
102(2) (Q of NEPA See Humane Society of the Lhited Sates v. Hodel , 840
F.2d 45 62 (DC dr. 1988); Wah WIderness Association, 134 IBLA at 403.
The fact that Appellant woul d prefer that BLMundertake no | ethal predator
control in the district does not establish a violation of that statute.

Fiends of the Bow 139 |IBLA at 150.

Except to the extent that they have been expressly or inpliedy
addressed in this decision, all other errors of fact or |aw raised by
Appel | ant have been considered and are rejected as either immaterial or
inconsistent wth the facts or law See Fiends of the Bow 139 IBLA at
151, and cases cited therein.

V¢ therefore conclude that the Dstrict Manager properly decided, in
his April 1994 CRFONS, to go forward wth an ADC Flan on public lands in
the Gasper Dstrict, Vom ng.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the DR FONS
appeal ed fromis affirned.

Gil M Fazier
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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